


Convention 


ting 


~ 
~ 
~ 
~ 
‘~ 
~ 
~ 
_— 
~ 
= 


State N 


ys’ 


Tar Heel Boa 














Tar Heel Boys’ State 


The tenth annual Tar Heel Boys’ State brought 281 rising seniors to 
Chapel Hill from high schools all over North Carolina for a week’s inten- 
sive training in city, county, state, and federal government. In the picture 
on this month's cover, the “Nationalist” Party nominating convention for 
state officers is in progress, and the candidates and their campaign man- 
agers are putting into practice some of the things they learned in lectures 
on elections and political parties—plus some political tricks of their own, 
proving once again that Tar Heel boys have an instinct for politics. 


Since its inception in 1939, Tar Heel Boys’ State has been conducted 
each year by the Institute of Government under the sponsorship of the 
North Carolina Department of the American Legion. Delegates are se- 
lected for their outstanding qualities, and are sponsored and sent to Chapel 
Hill by local American Legion posts and other civic organizations. 


During the week the boys were organized into “Nationalist” and ‘‘Fed- 
eralist” political parties, and into cities, counties, and boys’ state. They 
nominated and elected their own city, county, and state officials, following 
the statutes governing primaries and elections in North Carolina. 


Lecturers during the week’s program included Albert Coates, Director 
of the Institute of Government; George Esser, Jr., Assistant Director of 
the Institute; Dillard Gardner, Marshal and Librarian of the Supreme 
Court of North Carolina; Dr. E. J. Woodhouse, Professor of Political 
Science in the University of North Carolina; Henry W. Lewis, Assistant 
Director of the Institute; Thad Eure, Secretary of State; Dr. Ellen Win- 
ston, Commissioner of Public Welfare; W. D. Carmichael, Jr., Controller 
and Acting President of the University; Walter Anderson, Director of the 
State Bureau of Investigation; Dr. T. C. Johnson, Commissioner of 
Paroles; Eugene Shaw, Commissioner of Revenue; Dr. Clyde Erwin, 
Superintendent of Public Instruction; William Friday, Acting Dean of 
Students at the University; Dr. J. W. R. Norton, State Health Officer; 
Henry Brandis, Dean of the University’s Law School; George Ross, Di- 
rector of the State Department of Conservation and Development; L. Y. 
Ballentine, Commissioner of Agriculture; R. B. House, Chancellor of the 
University; Dr. Henry Jordan, Chairman of the State Highway and 
Public Works Commission; Brandon Hodges, State Treasurer; Dr. Archi- 
bald Henderson, Kenan Professor Emeritus of the University; State 
Representotive John Umstead, Jr.; Commander R. C. Godwin, Executive 
Vice-Commander Wiley M. Pickens, and Adjutant Nash McKee of the 
North Carolina Department of the American Legion; Hugh Q. Alexander 
of Kannapolis, Chairman of the Boys’ State Commission; Judge L. J. 
Phipps of Chapel Hill; and Charlie Justice, University football star now 
working with the Medical Foundation. Director of the program was W. M. 
Cochrane, Assistant Director of the Institute of Government. 
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THE CLEARINGHOUSE 


Recent Developments of Interest to Counties, Cities and Towns of 


Ground- Water 
Survey 


The water-shortage problem which 
is forcing New York to tamper with 
rain clouds and California to battle 
with Arizona over supplies for irriga- 
tion purposes, is currently being faced 
head-on in North Carolina in a fore- 
sighted effort to forestall possible fu- 
ture emergencies. A concentrated 
study of below-surface water condi- 
tions is being made in the Piedmont 
area by means of a cooperative effort 
on the part of both the state and the 
geological survey division of the De- 
partment of Interior, with the costs 
being shared equally. According to 
the U. S. Army Engineers, if the 
Piedmont area continues to grow in- 
dustrially, as it gives every indication 
of doing, the new business and in- 
creased population could bring an in- 
creased consumption of water that 
might conceivably block continued 
growth in the future. And, according 
to H. E. LeGrand, Federal geologist 
working on the survey, there is an 
enormous amount of water in ground 
storage in the Piedmont area—the 
main problem being that the amcunt 
available for withdrawal at any one 
place is limited. Consequently it is 
hoped that the present study will lead 
to a more advantageous use of the 
available ground water. Counties un- 
dergoing the survey include Guilford, 
Forsyth, Caswell, Rockingham and 
Stokes. 

The water problem was dramatized 
for North Carolina recently when in 
Elm City three deep wells, which had 
furnished the town with more than 
2,000,000 gallons of water each month, 
went dry with mysterious suddenness. 
Declaring an emergency, baffled town 
officials immediately sent for a water- 
works engineer to determine the 
causes of the drought, and passed an 
ordinance which read: “!t shall be 
unlawful for any person or persons to 
use unnecessary, or waste, water dur- 
ing the state of emergency.” Local 
police watched for violators, who were 
subject to fines of $10 for the first 
offense, $15 for the second offense, and 
$25 for the third offense. Meanwhile 
aid was forthcoming to the small com- 
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munity from several sources. Two 
water tank trucks were obtained from 
Fourth Highway Division headquar- 
ters, and Raleigh city officials sent a 
sprayer, to help carry 15,000 gallons 
of water from Rocky Mount each day. 
The Atlantic Coast Line Railroad sent 
two tank cars filled with water un- 
suitable for drinking, for fire fight- 
ing purposes, and Elm City’s neigh- 
bor, the town of Wilson sent its fire 
truck to help pump the borrowed 
water into the local fire hydrants. Wil- 
son officials also notified Elm City that 
their town fire departments stood 
ready 24 hours each day to furnish 
fire protection to the little community. 


Personnel 
Manual 


A 65-page manual describing Win- 
ston-Salem’s government and person- 
nel program was released last month 
by the city manager to the mayor, the 
board of aldermen, city department 
heads, and to 1200 municipal employ- 
ees. The manual, prepared by the Per- 
sonnel Department with the coopera- 
tion of the other departments, was ac- 
companied by a memorandum from the 
city manager outlining the purposes 
which lay behind its preparation. Ac- 
cording to the 
pamphlet was 


memorandum the 
designed to aid five 
groups: 1) The mayor and board of 
aldermen—as a source of information 
on policies in effect and on the or- 
ganization of the various city depart- 
ments; 2) The city manager—in re- 
viewing the numbers and classifica- 
tions of employees engaged in all ac- 
tivities, and in delegating authority 
and responsibility within depart- 
ments; 3) The department heads and 
their employees—as an _ operating 
manual, and as a reference on the ac- 
tual organizational structure of oth- 
er departments; 4) Civics teachers 
and students in the city schools; 5) 
Local organizations interested in the 
city government such as the Chambers 
of Commerce, League of Women Vot- 
ers, the Committee of One Hundred, 
and others. 





The manual will serve these groups 
by providing a directory of city offi- 
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cials, and a detailed description of 
all personnel procedures as they af- 
fect each department, including the 
classification plan and allocation of 
positions, retirement plan, pay plan, 
and policies concerning working hours, 
holidays, leaves of absences, griev- 
ances, resignations, ete. Approxi- 
mately 26 pages are devoted to or- 
ganization charts showing the struc- 
ture, personnel, and line of respon- 
sibility in each of the city’s depart- 
ments, agencies and enterprises. In 
addition, there is an especially valuable 
index at the back of the manual. 


Fire Protection 


The rash of damaging forest fires 
which, encouraged by the spring dry 
spell, recently broke out in almost 
every part of the state, only served 
to heighten the concern of most local 
officials over the problem of fire pro- 
tection for rural areas. Plans to meet 
the problems were reported underway 
in two counties last month. 


Delegations from small communities 
in Wake conferred with the county 
commissioners at their regular month- 
ly meeting and outlined a recom- 
mendation that the board create a 
county-wide fire fighting system. The 
proposal called for the establishment 
of volunteer fire departments in small 
towns throughout the county, and the 
appointment of a “county fire chief” 
who would organize and coordinate 
the volunteer units as well as super- 
vise the training of the firemen. The 
initial cost of the system, which would 
be borne by the county, was estimated 
at between $50,000 and $60,000. At 
present the state and the county each 
provide $3,000 for rural fire fighting 
in Wake. 


Cumberland county commissioners 
called a public meeting on May 15 to 
explain two proposed solutions to the 
problem of rural fire protection. The 
proposals were formulated and pre- 
sented to the commissioners for study 
by a special committee of the board 
following an announcement by Fayet- 
teville city officials that the city fire 
department would answer no out-of- 
town calls after June 30. The two 
plans outlined by the commissioners at 
the public meeting included: 


1. An arrangement with the city 
fire department to afford protection to 
an area within a three and a half 
mile radius of the city limits, with 


residents of this area bearing a great- 
er share proportionately, of the tax 
levy for fire protection. 

2. Division of the county into four 
or five districts, with the commission- 
ers empowered to call a vote in each 
district on whether or not to levy a 
special district tax for fire protection. 

A novel but evidently successful 
method of providing local fire protec- 
tion in a small community was recent- 
ly revealed by the town of Spencer in 
West Virginia. Taking advantage of 
the natural inclination of young boys 
where fire engines are concerned the 
town council a few years ago decided 
to appoint a group from the local high 
school as the official fire department. 
Previously whenever the siren sounded 
a policeman jumped to the wheel of 
the town’s truck and persons nearest 
the fire house at the time got aboard 
to man the pumps and hose—a sys- 
tem which proved far from efficient. 
Under the new plan a _ permanent 
force of about twenty high school 
boys, thoroughly trained by a high 
school teacher, stands ready to an- 
swer all calls. Selected freshmen 
chosen on a competitive basis replace 
graduating seniors each year. Dur- 
ing the past few years the schoolboy 
fire brigade has been credited with 
controlling at least four major fires 
and a number of smaller ones. 


Public Relations 


Durham’s city council opened its 
purse strings this month to provide 
financial backing for an ordinance 
adopted last November. The council 
voted to appropriate $2,500 towards 
the creation and first few months of 
operation of a city department of pub- 
lic relations. Chief objectives of the 
new department will be to promote 
“the resoures and natural advan- 
tages of the City of Durham” for the 
purpose of attracting new industries 
to the area, and to foster better rela- 
tions with the industries already in 
the city. The initial appropriation was 
based on an annual budget of $15,000 
drafted for the department by a spe- 
cial joint city council-Chamber of 
Commerce committee. This budget 
calls for a salary of $6,000 for the di- 
rector (who will be appointed by and 
responsible to the city manager), 
$2,000 for secretarial assistance, 
$1,500 for rent, $500 for office ex- 
penses, $1,500 for travel, $3,000 for 
advertising, and $500 for telephone 
and telegraph service. 


Popular Government 


Smoke Control 


Pittsburgh, the city which was once 
referred to unkindly as the nation’s 
smudgepot, has finally emerged vic- 
torious from an eight-year battle with 
smoke, according to a recent announce- 
ment by the city’s smoke prevention 
bureau. Data obtained with the help 
of the U. S. Weather Bureau showed 
that the bureau’s work since it began 
its operation in 1942, has produced 
the following results: 1) The city’s 
atmosphere has become 65 per cent 
more free of impurities, 2) Smog has 
been completely eliminated, 3) Visi- 
bility conditions for aircraft has im- 
proved 75 per cent, 4) Reduction in 
atmospheric dust is increasing at a 
rapid rate. A further result according 
to letters to the bureau from house- 
wives is that white curtains are mak- 
ing a comeback within the city. 

The bureau’s initial research eight 
years ago revealed that Pittsburgh’s 
sunlight was being blotted out by 
122,613 exhaust outlets, including mill 
stacks and home chimneys, which an- 
nually spewed forth the residue of 
6,250,000 tons of soft coal. But through 
experiment the bureau found that with 
more complete combustion, smoke 
could be eliminated without eliminat- 
ing the use of coal. Either the proper 
sort of automatic furnace equipment 
had to be used in order to insure pro- 
per combustion, or the fuel had to be 
non-volatile, such as mixtures of soft 
and hard coal. Accordingly the city 
council passed ordinances providing 
that all heating equipment had to be 
of the smokeless type and approved by 
the bureau, and that in hand fired 
furnaces only smokeless fuels such as 
coke mixtures, coke, gas, etc. could be 
used. Twelve inspectors were hired to 
keep watch for telltale smoke and to 
issue warnings or summonses to of- 
fending property owners. During 1949 
4,272 furnaces were inspected and 562 
found to be in need of repair. Five 
were sealed. Sixteen individuals were 
taken to court because of faulty fur- 
nace operations, and 67 were given 
warnings. 

With adequate legal restrictions in 
operation and regular inspections be- 
ing carried out methodically, the 
bureau is now placing its greatest em- 
phasis on education of property own- 
ers to insure their complete coopera- 
tion in making Pittsburgh a cleaner 
city. 


Similar success in reducing air pol- 
lution was reported this month by Phil- 
adelphia’s Bureau of Municipal Re- 
search. Philadelphia’s “Air Pollution 
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Popular Government 


Control Ordinance of 1948” was aimed 
primarily at the abatement of locomo- 
tive smoke, the major cause of impuri- 
ties in the city’s atmosphere. The ordi- 
nance, administered by the Division of 
Air Pollution Control: 1) prohibits 
the emission from locomotives of 
“smoke of a shade greater than No. 2 
of the Ringleman Chart (a U. S. Bu- 
reau of Mines’ standard of smoke 
density) for more than one minute at 
any one time” or “for more than three 
suck one-minute periods in any fifteen 
minutes;” 2) prohibits the emission 
from roundhouses” of smoke of a den- 
sity greater than No. 3 of the Ringle- 
mar Chart for a period of more than 
six minutes in one hour;” 3) requires 
that locomotives be equipped with 
“approved devices” for keeping smoke 
within the allowed limits. The Divi- 
sion encouraged the railroads to in- 
stall smoke-elimination devices, to use 
low volatile coal, and to replace coal 
burning engines with Diesel or elec- 
tric engines. The railroads proved re- 
sponsive and as a result during the 
year and a half since adoption of the 
ordinance locomotive smoke is re- 
ported to have been reduced by about 
60 per cent. To date the ordinance’s 
penalty provision—$10 to $100 fine or 
up to 30 days’ imprisonment for each 
offense—has never been invoked. 


Sanitation Study 


Winston-Salem’s Sanitation Im- 
provement Committee organized last 
month to survey the city’s sanitation 
and housing needs recently made its 
first group of recommendations to the 
board of aldermen (see Popular Gov- 
ernment, May 1950). The committee’s 
major recommendation was that the 
city adopt a housing code requiring 
that all dwelling units be provided 
with at least a minimum of sanitary 
facilities, including one tank type 
flush toilet, a kitchen sink and at least 
one water tap, with enforcement of 
the code made flexible “to the extent 
that a property owner will not be 
forced to comply with the provisions 
of the ordinance until directed to do 
so by the inspectors.” The proposed 
code would also require that “all 
houses be made structurally sound and 
weather tight,” that they be screened 
against insects, wired for electricity, 
that chimneys and flues meet mini- 
mum fire standards, that all houses 
have adequate light and air, and that 
property owners be required “to de- 
Molish any dwelling unit that is not 


brought up to this established mini- 
mum standard and maintained in that 
condition.” As a program for the city’s 
immediate action the committee rec- 
ommended expansion of garbage col- 
lection services, the cleaning of local 
streams and stream banks, operations 
to prevent the breeding of insects in 
stream beds, and extension of city 
water and sewer services. The cost of 
carrying out the immediate clean-up 
program was estimated by the com- 
mittee at $24,079.60. 


Zoning Ordinance 


Unanimous adoption by the Kin- 
ston city council this month of a de- 
tailed zoning ordinance marked th2 
successful end of more than two years 
work and study by city officials to as- 
sure that the city’s future growth 
would follow the most desirable direc- 
tion. Before the vote was taken the 
17 page closely printed ordinance was 
read in its entirety to the council by 
members of the City Planning Com- 
mission, who also submitted for ap- 
proval a map showing the areas which 
will be set aside within the city for 
business, industries and_ residences. 
The ordinance provides for a five- 
member Board of Adjustment which 
will hear appeals from property own- 
ers on all zoning matters. Kinston’s 
action means that at present almost 
every large North Carolina town has 
enacted a zoning ordinance. According 
to the Municipal Yearbook, in 1949 
Kinston and one other city were the 
only cities of over 10,000 in the state 
lacking such an ordinance. 


Meter Repair School 


Representatives from __ thirty-six 
North Carolina cities and towns came 
together in Winston-Salem last month 
to attend the first meter repair school 
to be held in the State. The sixty-nine 
members of the various municipal 
water works departments heard ex- 
perts describe the procedures involved 
in installing, reading, and repairing 
water meters, as well as billing, col- 
lecting, and handling of complaints 
from consumers. J. L. Greenlee, as- 
sistant superintendent of Charlotte’s 
Water Department and chairman of 
the school committee of the N. C. Sec- 
tion of the American Water Works 
Association which conducted the 
school, has announed that it is the in- 
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tention of the committee to make the 
meter repair school an annual affair. 


Garbage Disposal 


Both the city and county of Dur- 
ham are considering the adoption of 
the land fill method of garbage dis- 
posa! in place of the 
procedure of 
cinerators. 


present 
through in- 
Capacity of the city’s 
incinerators is currently inadequate 
for the city alone, and notice was 
sent to the county last month 
that the city could no longer accept 
garbage from the county. Represen- 
tatives from both units were sched- 
uled to go to Charlotte to observe the 
two land fill units in operation there. 
In describing the advantages of the 
land fill method, Durham’s city mana- 
ger, R. W. Flack, stated that it was 
cheaper and more sanitary than in- 
cineration, and that by using the 
method eroded land could be reclaimed 
and used for productive purposes. 


disposal 


A Wilson ordinance which went in- 
to effect on May 1 was designed to 
keep the business district cleaner by 
providing for daily collection of gar- 
bage from behind stores and office 
buildings. In addition “No merchant 
or any other person shall sweep or 
cause to be swept any litter, trash, 
paper or any sweepings from any store 
or building out the front door or back 
door of said building, but same shall 
be swept to the back of the store and 
placed in a receptacle. . .” 


With the 
municipal 


approach of summer, 
sanitation departments 
throughout the country are once more 
preparing to do battle with an old 
enemy, the fly. Two small cities, Tus- 
cumbia, Alabama and Russell, Kansas 
have adopted what has proved to be 
a quick and easy method of eliminat- 
ing flies at their most common breed- 
ing places, garbage cans and gar- 
bage dumps. Both cities have attached 
tanks and spray guns to their garbage 
trucks and it has become part of the 
routine of the garbage collectors to 
spray the cans after they are emptied 
into the truck, to spray the trucks at 
regular intervals, and, in passing, to 
stop and spray any suspiciously damp 
and unkept places along the road. Of- 
ficials in Tuscumbia and Russell have 
found that the procedure, while no 
substitute -for a city-wide anti-insect 
campaign, has succeeded in drastical- 
ly cutting the number of flies at very 
little expense either of time or money. 











First In 
Road Mileage 


This year, when the highway con- 
struction budgets of the 48 states 
reached a record high of $1,446,732,000 
—(15% larger than the total for 
1949)—North Carolina succeeded in 
jumping from sixth to third place in 
the nation in size of expenditure for 
highways, according to a report by 
the American Road Builders’ Associa- 
tion. The state’s budget for road con- 
struction this year is $75,000,000 as 
compared to $42,579,000 last year. A 
striking fact reported by ARBA is 
that while ranking third in size of ex- 
penditures, North Carolina is now in 
first place in total highway mileage 
scheduled for construction in 1950, 
with 6,435. Ohio, in second place, is 
far behind with only 3,975 miles sched- 
uled for this year. Total highway 
mileage to be built by the 48 states 
this year amounts to 46,676, approxi- 
mately 4,000 more than in 1949. 


Interstate Crime 


A senate investigation of interstate 
crime was assured this month when 
the upper house voted 69 to 1 to ap- 
propriate $150,000 for such a study. 
The investigation will be carried on 
by a special committee, probably 
headed by Senator Estes Kefauver of 
Tennessee and composed of two Dem- 
ocrats and two Republicans chosen by 
Vice President Barkley from the 
Judiciary and Commerce Committees. 
The group will report to the Senate 
next February 28. 


Progress 


Evidence that civilization is ad- 
vancing at a rapid clip was clearly 
given this month when Mayor Mar- 
shall Kurfees of Winston-Salem went 
on the air to discuss a new ordinance 
the city was preparing. Members of 
the radio audience who perhaps could 
remember back to the days when 
boards of aldermen were voting cattle 
off the streets of what are now major 
cities, were brought up with some- 
thing of a jolt when the mayor an- 
nounced that Winston-Salem’s newest 
ordinance would govern the erection, 
location and installation of television 
aeria!s. 


Popular Government 


The Minutes Tell The Story 


City governing boards strayed from 
the routine this month, according to 
minutes received by the Institute of 
Government, just enough to adopt a 
number of ordinances covering a 
broad range of variety. 

Wilson’s “Pool Room Ordinance” 
requires all poolrooms, bowling alleys 
and shooting galleries to close prompt- 
ly at midnight; makes it illegal for 
any person to obstruct the view from 
without or paint or deface the win- 
dows of such places of amusement; 
and makes it illegal for the proprie- 
tor of a poolroom or shooting gallery 
to permit persons under 18 to loiter or 
play games on the premises. Violators 
are subject to a $25 fine. 

Fayetteville’s council took two steps 
this month to make the city cleaner 
and more attractive. One ordinance 
outlaws the keeping of hogs within the 
city limits after January 1, 1951, with 
the police empowered to remove, at 
the expense of the owners, any hog 
pens remaining after that date. Simi- 
larly coming under prohibition were 
advertising signs, on any of the city’s 
streets, which are not attached to 
buildings abutting the street. Offend- 
ing signs which remain after July 1 
will be removed at the expense of the 
owner, who will also be subject to a 
$50 fine. 

Reports have been carried recently 
in many of the state newspapers of 
housewives who have been harrassed 
by persons claiming to be selling mag- 
azine subscriptions on behalf of cer- 
tain worthy organizations, who in 
many cases use unwarrantedly high- 
pressure sales methods to sell their 
subscriptions. The subscriptions sold 
by these foot-in-the-door salesmen 
frequently turn out to be fraudulent, 
the housewife waiting in vain for the 
magazines to arrive. New Bern’s city 
council met the problem this month 
by adopting a brief but comprehen- 
sive ordinance: “No person, firm or 
corporation shall sell, solicit or cause 
to sell or solicit upon the sidewalks, 
streets or door-to-door in the city of 
New Bern any subscriptions of maga- 
zines, periodicals or newspapers.” Of- 
fenders may face a $50 fine or 30 days 
in jail. 

Sanford, one of at least five cities 
which adopted new parking and traf- 
fic regulations this month, ordered 


that all automobiles found on certain 
streets between midnight and six a.m. 
be towed to the town ha!!, at—nat- 
urally—the owners’ expense. 


Six cities either amended, considered 
amending, or called public hearings 
on proposals to amend, their zoning 
ordinances. Major miscellaneous ac- 
tivities of the city councils included: 

Greensboro’s amendment of the city 
code to provide for a $5 tax on the op- 
eration of private nursing homes. 

Hamlet’s decision to ask the county 
commissioners to contribute $2500 an- 
nually towards the upkeep of the town 
fire department. In return Hamlet of- 
fered to answer all outside fire calls 
within a radius o¢ six miles, charging 
$100 to each rural property owner 
whose call is answered. 

Edenton’s consideration of a com- 
prehensive program to improve the 
operation of the town government 
during 1950. The proposed program, 
which will come up for a final vote at 
the next council meeting includes: 1) 
a pension fund for city employees, 2) 
revision of the town registration 
books, 3) modernization of budget pro- 
ceaure, 4) ‘an annual pay-as-you-go 
paving project, and 5) establishment 
of a three-member Police Commission 
to supervise the police department and 
to which the police department would 
be solely responsible. 


* * * & & 


County commissioners, most of 
whom faced contests in the May 27 
primaries, carried on business as 
usual this month, approving road pe- 
titions, drawing jury lists, hearing re- 
ports of county officials, and in some 
cases refunding taxes. 


In Washington the board approved 
a contract with a commercial firm for 
the auditing of the county’s books. 
Dare commissioners, acting under the 
provisions of a local act passed by the 
1949 Legislature which legalized 
Bingo at Nags Head, granted two li- 
censes at $500 each to operate the 
game. The licenses may be revoked if 
the prizes awarded consist of cash 
payments or if the games are con- 
ducted in an indecorous atmosphere. 


Pitt’s county attorney reported a 
ruling by the Attorney General to the 
board which provided that license 
taxes paid to the county by beer par- 
lor proprietors need not be refunded 
when the licenses are revoked by the 
State ABC board. Overestimating per- 
haps the daring of local burglars Pitt 
a:so purchased burglary insurance on 
the county vault—located in the 
sheriff’s office. 
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Mayor Dan K. Edwards Writes Of His First Year In Office 


Writing about “The Shame of the 
Cities” in 1904, Lincoln Steffens said 
that “The misgovernment of the 
American people is misgovernment by 
the American people.” And in 1949, 
Arthur Kirkman, serving with me in 
the General Assembly of North Caro- 
lina, loaned me a book called Our 
Fair City edited by Robert S. Allen 
(I still have it, Arthur) which de- 
veloped that same theme by dissecting 
the brain, heart, and alimentary canal 
of seventeen cities of these United 
States scattered from Boston to Los 
Angeles. A few weeks later I was 
elected Mayor of the City of Dur- 
ham and it was too late for books. 
I was suddenly aware of a latent fal- 
lacy in Steffens’ pat phrase; misgov- 
ernment could result by reason or a 
well intentioned electorate leay..ng on 
a broken reed—to wit, me. 

One year later projects have not 
yet fructified, courses have not yet all 
been set, facts have not all been gath- 
ered and policies are still in the pro- 
cess of jelling. This, then, is a strange 
document violative of every warning 
of all the ancient adages and parables 
about such things as being in the 
middle of a stream, setting one’s hand 
to the plow, and the folly of Lot and 
Orpheus. It is being written for two 
reasons—first, the request of Albert 
Coates, and second, an egotistical 
urge to authorship that has plagued 
me since high school days. I confess 
to all the emotions that must be felt 
by a tenant of “death row” when con- 
signing his body to a medical school. 
My solace is that the reader is not 
interested in me as a person except 
insofar as I provide a worms-eye view 
of municipal government, and that be- 
ing true, I can be as objective as my 
ego will permit and as frank as I 
think my constituents will allow. 


The Nature cf City Government 


Let us reflect a moment on the na- 
ture of city government. We have 
come to regard it ideally as a poten- 
tially powerful force—deriving its 
Power from the will of the people— 


capable of furnishing services of a 


restricted character to the people of a 
community. A city government is, of 
course, not the only agency influencing 
the conduct of citizens or supplying 
Services to those citizens. There is 
private enterprise furnishing things 
Such as food on the grocery store 
shelf and individual medical care. 


By 
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There are the volunteer agencies and 
associations such as the Chamber of 
Commerce, the Community Chest, 
labor unions, and civic clubs. Then 
there are the long arms of state and 
federal government reaching into the 
community not only through the 
courts of the land but also through a 
multitude of agencies and regulations 
that appear to have only local applica- 
tion. But city government is the agen- 
cy that could and should be used to 
provide all governmental services and 
regulations of a distinctly local na- 
ture. So used it could be a great force 
for the betterment of the lot of man 
and a means whereby he could ex- 
ercise the greatest control over his 
own affairs. How then is it confined 
and with what is it bound? 

Every city has a distinctive per- 
sonality which is a derivative of its 
heredity and its environment in much 
the same manner as the personality 
of an individual. This personality is 
reflected in the character of the city 
government in greater or less degree 
depending upon the successfulness of 
politics in reflecting the will of the 
whole community. If the government 
of acity is a true portrait of the peo- 
ple of the community and their aspira- 
tions and ideals, we can have no quar- 
rel with it; if we do not like the pic- 
ture thus presented, our quarrel is 
with the inhabitants of the community 
themselves. 


Politics and the City 


The failure of politics and city gov- 
ernment to solve problems and adopt 


policies in accord with the best in- 
terests and desires of the citizenry in 
numerous times and places has been 
the subject of volumes of commen- 
taries. Politics has failed in its job 
for many reasons, ranging from the 
lack of acumen and conscientiousness 
on the part of elected leaders, to mis- 
information given to the people, and 
restrictions imposed by superior gov- 
ernmental bodies. Archaic and inef- 
ficient forms of government embodied 
in city charters, overlapping and 
wasteful functions of government as 
between local governments having 
concurrent jurisdiction, as well as 
what has been called “the dead hand 
of hostile and benighted state legisla- 
tures” have all operated to thwart 
the will of the people even when the 
metabolism of politics has produced 
office holders of good will and reason- 
able competence. 

It is elementary that out of the 
caldron of politics is evolved the poli- 
cies of and the personalities in gov- 
ernment. Since in large communities 
the town meeting has become imprac- 
tical as a means of government, more 
emphasis has been placed on the rep- 
resentative method, which means that 
personalities are more and more sig- 
nificant. By and large a representative 
on any city council is elected because 
he is a likeable fellow and, perhaps, 
because of certain economic and soci- 
ological predilections that he may 
have. In the City of Durham, we have 
such a system of government—that 
is to say, we have a City Council com- 
posed of twelve councilmen and a may- 
or. The City Charter which was en- 
acted by the General Assembly some 
years ago sets up this government and 
provides for the election of these mem- 
bers. This document states that such 
elections shall be non-partisan. All 
that means of course is that when the 
voter goes to the polls to vote he is 
not presented with a ticket bearing 
the name “Democratic” and another 
ticket bearing the name “Republican.” 
This implies, of course that national 
parties and their platforms have little 
in them that is directly pertinent to 
what happens government-wise in the 
City of Durham. 


Durham’s “Political Parties” 


But since the life blood of govern- 
ment in a representative democracy is 
politics, and politics inevitably breeds 
political parties, such parties invari- 
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ably form. There are a number of 
political parties in Durham. Not only 
the well-known Democratic party and 
the almost as well-known Republican 
party, but other less formal parties 
which actually produce candidates in 
the municipal elections and in the 
Democratic party primaries. When I 
speak of a political party, I, of course, 
mean a group of individuals who as- 
sociate themselves together for the 
purpose of by some means agreeing 
on their own candidate or on their 
own platform prior to a popular elec- 
tion with the thought of providing 
united support for that candidate or 
platform in the election. 


In Durham we have a Labor party, 
a Negro party, and a Tory party. 
There are other groups and organiza- 
tions which from time to time endorse 
or support particular candidates or 
points of view in elections, but since 
those organizations are not primarily 
devoted to the selection and election 
of political candidates, they are not 
properly deemed political parties. 
There is to date no veterans’ party, no 
white-collar party, no consumers’ par- 
ty. Those who do not belong to any 
of the politically active groups do not 
bring out any candidates of their 
own, but are relegated to the neces- 
sity of choosing between candidates 
either brought out by a party or who 
through some turbulence of their own 
soul have cast their hats in the politi- 
cal ring and sallied forth to beat the 
bushes for votes. The very existence 
of this latter group of voters—inartic- 
ulate and silent prior to ballot cast- 
ing time—does, however, serve as fuel 
to kindle the flame of political ambi- 
tion in the breast of some aspirants 
who cannot find anyone in particular 
to summons them to candidacy. 


While Durham’s current political 
pattern has not received universal 
smiles of approval from editorial 


writers or from defeated candidates, 
it is still, I think, demonstrably supe- 
rior to many another system, such as 
the political boss rule of a Memphis 
or the newspaper monopoly rule based 
on a facade of ultra-respectability that 
has been charged to Kansas City. Af- 
ter all, it is difficult for the impartial 
observer to see any great malevolence 
lurking in these pre-election assem- 
blies, whether they be in union halls, 
downtown offices, or smoke-filled back- 
rooms, so long as the general public is 
aware of the motives of the various 
groups and what their candidates and 
the candidates who might incidentally 
be endorsed by any of them stand for. 


Tories 

In general the Tories are advocates 
of cheap government based pretty 
largely on that theory of rugged in- 
dividualism which admonishes a man 
to so strive as to acquire a large yard 
if he would have a place in which his 
children might play. They acknowl- 
edge only a bare subsistence as that 
to which a member of the community 
or his family is by right entitled, save 
by his own efforts he acquire more. 
They assert that ample opportunity 
exists in private enterprise for every- 
one to earn the good things of life, 
particularly if that enterprise is freed 
from the burden of public taxes. 


Labor 

Labor, on the other hand, while by 
no means shuddering at a higher tax 
rate on real property, supports among 
other things expanded recreational 
programs and facilities municipally fi- 
nanced, better public school educa- 
tion, public low-rent housing, and con- 
tinuation of rent control, a power that 
has recently come within the munic- 
ipal purview. It so happens that at 
the present time these ideas have con- 
siderable appeal to white-collar work- 
ers, teachers, college professors, doc- 
tors, and the like, whose names are 
legion in this community. Whether 
these folk would in any degree col- 
laborate with the struggle for power 
in Washington that labor is making 
on the national level, most of them 
can see eye to eye with labor on many 
such local issues. 


Negroes 

The Negro party is much more 
closely knit and inspired by fierce 
loyalty to the group than is any other 
party in Durham. This is probably be- 
cause they are not bound together in 
an economic enterprise, but rather in 
a spiritual crusade that transcends 
the varying economic interest of the 
elements of their group. For it is true 
that in the Negro party, the wealthy 
man, the member of the Labor union, 
the poor man, the landlord and the 
tenant all make common cause with 
a singularly united front. This, of 
course, is no place to attempt to state 
a solution to the problem of the Negro, 
even if I were capable of so doing, 
but no fair-minded observer would as- 
sert that the problem does not exist 
nor deny that there is an unearned 
stigma which has been applied to the 
Negro that is altogether apart from 
the mere custom of segregation. It is 
the effort to alleviate and erase this 
stigma and to achieve for the Negro 
a greater measure of human dignity 


Popular Government 


and respect in the community that 
seems to be near to the hearts of all 
members of this group. That is why 
to them the recognition of ability of 
Negroes ranks with purely economic 
matters, such as improving housing 
conditions in the Negro sections of 
the city. That is why the able execu- 
tives of the great Negro insurance 
company and bank, the members of 
the fine Negro college, Negro profes- 
sional men and Negro labor stand to. 
gether. And it is thought that about 
one-third of the population of Durham 
is Negro. 


Influence of “Big Business” 

Writings about American cities and 
particularly about those located in 
the South, frequently contain refer- 
ences to the somewhat obscure but al- 
legedly sinister influence of “big busi- 
ness” on municipal destiny. It is ob- 
vious that wealthy individuals and 
corporations can exercise influence in 
our politics in many ways, among 
which is their ability to hire and en- 
list in their cause some of the best in- 
tellectual ability and the most mag- 
netic personalities in any given com- 
munity. The cynic would say that is 
the reason for the young liberal be- 
coming the middle-aged conservative 
—although those not so fortunate as 
to be purchased might remain in the 
liberal camp throughout life. How- 
ever that may be, in studies of cer- 
tain Southern cities at least, more at- 
tention has been paid to the effect of 
“economic satrapies” wherein ab- 
sentee owners of local industries and 
businesses wield a disastrous hand in 
the affairs of the locality in which 
such industries and businesses are lo- 
cated. 

Those who point with alarm in these 
discussions usually point in the direc- 
tion of Birmingham and some similar- 
ly situated cities. While it is true that 
Durham’s largest industries operating 
under the names of American Tobacco 
Company and Liggett & Myers Tobac- 
co Company are owned by stockhold- 
ers and controlled by officers and di- 
rectors who do not live within our 
city, no dire consequences or infringe- 
ment upon our liberties have resulted. 
There are several reasons for this. In 
the first place, a careful analysis of 
the situations in which large indus- 
tries have tended to suppress partic- 
ular communities wherein a part of 
their enterprises is located indicates 
that the pattern followed is to restrict 
one part of a financial or industrial 
empire in order to derive some ex- 
ceptional benefits from the prosperity 
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Povular Government 


of other segments of that empire. 
That is not true here. Moreover, Dur- 
ham has large textile industries in con- 
siderable measure owned and con- 
trelld by local citizens, and enjoys 
the benefits of many smaller indus- 
tries and businesses for the most part 
locally owned. Then, of ccurse, one 
necd only mention Duke University 
which ranks about third as an employ- 
er and money-spender here. As far as 
I have been able to observe, the rulers 
of the tobacco industries have not un- 
dertaken even remotely to participate 
in municipal government and seem 
generally content to rest upon the 
proposition that nearly all members of 
the community are possessed of an 
urgent desire to maintain the health 
of these industries and to make this 
community as attractive as_ possible 
for their expansion within our 
boundaries. 


Legislative Control over Cities 

Politics even at its best, however, 
is not permitted free play in the 
American political scene to define the 
path upon which the people of a city 
would desire their community to move. 
We need not concern ourselves here 
with the Federal Constitution and 
statutes, as real as the influence of 
those might be. The thing that has 
concerned many political thinkers is 
the habit of state legislatures of re- 
stricting and circumambienting what 
might be the will of the government 
of localities in establishing policies of 
apparent local nature. One of the pri- 
mary efforts of the North Carolina 
League of Municipalities is to per- 
suade the North Carolina General 
Assembly to relieve that condition in 
this state by appropriate general 
statutes. We are not concerned par- 
ticularly with the form of laws but 
rather with the reasons that lie be- 
hind those laws. A cumbersome and 
awkward statute may be readily re- 
vised and streamlined by any general 
assembly of the state, but the causes 
of state restriction and control can- 
not be cured by an artful legislative 
pen. 

Robert Allen has charged most State 
interference with municipal affairs 
to the sinister purposes of either fi- 
nancial or political interests which 
can capitalize on the suspicious hos- 
tility, or at least indifference, of legis- 
latures dominated by rural represent- 
atives toward cities. Whatever may 
be the situation in other states, I am 
confident that this is not the whole pic- 
ture in North Carolina, although I 
am sometimes led to believe that it 
does have some measure of applica- 


tion even here. I have discussed in 
another article published sometime 
ago in this magazine the forces which 
I could discern leading toward gov- 
ernmental centralization in this state. 
The most perplexing of these causes 
are fiscal in their nature and arise in 
large measure from the economic 
geography of North Carolina which 
causes the poorer sections of the state 
to turn to state government and ulti- 
mately to revenue sources in the 
wealthier localities—to provide them- 
selves with essential services, such as 
schools and roads. It cannot be decided 
justly that all of these causes are evil 
or that the effort to meet the needs 
of the poorer sections of the state is 
undesirable, for while it is recog- 
nized that home rule promotes democ- 
racy and may bring a larger measure 
of the good things of life to those 
who live in prosperous communities, 
nevertheless cities cannot be said to 
be the sole property of the people liv- 
ing within their corporate bounda- 
ries; they are in a very real sense a 
part of the whole state and belong to 
the people of the state. Nevertheless, 
it is true that in the march of events, 
the cities have been neglected and un- 
duly burdened above and beyond the 
call of necessity, and in their efforts 
to provide state-wide services to all 
the people, general assemblies have 
not paid adequate heed to the welfare 
and prosperity of the cities from 
which they derive so much of the 
state’s revenue. 


Proposed Legislative Action 

While the ultimate hope of North 
Carolina cities for some measure of 
autonomy and home rule depends up- 
on the economic development of some 
presently under-developed areas of the 
state, there are a number of things 
that can and should be done by the 
next General Assembly to improve the 
lot of our municipalities. The program 
of the North Carolina League of Mu- 
nicipalities contains many of these 
matters, including a more equitable 
distribution of the tax on gasoline, 
particularly that portion of the tax 
paid on gasoline burned while using 
city streets. 

Slum Clearance 

In addition to those specific mat- 
ters, Durham’s experience in two oth- 
er fields indicates the need for gen- 
eral legislative attention. For many 
years, the housing situation in the 
City of Durham has been deplorable. 
The living quarters of the lower in- 
come groups have been dilapidated, 
crowded, and unsanitary, breeding 
disease of mind and body in the in- 
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habitants. It was only during this 
past year that the City Council a- 
dopted ordinances tending toward the 
improvement of housing conditions, 
and approved the establishment of a 
Housing Authority for the City of 
Durham. The Housing Authority un- 
der the state and Federal law rep- 
resents one means whereby the citi- 
zens of this municipality may in some 
measure enjoy the benefits of wealth 
produced here and paid by way of 
taxes to higher echelons of govern- 
ment, and enables them to do so with- 
out giving up local control. The last 
General Assembly failed to pass an 
enabling act to permit the localities 
of this state to participate in the na- 
tional slum clearance program. It is 
a matter of primary concern that the 
next General Assembly does not fail 
to pass such legislation promptly. It 
is perfectly apparent that the lobbies 
fighting the enactment of such laws 
by the State Legislature are endeav- 
oring to use the state governing body 
as a means to prohibit municipalities 
from making their own decisions as 
to whether to participate in such pro- 
grams. 


Utilities 

In another field a state law has 
been used to lift the power of decision 
from the municipalities. Sometime ago 
the writer of this article and the City 
Attorney of Durham appeared before 
the North Carolina Utilities Commis- 
sion protesting the proposal of the 
Duke Power Company to raise the 
transportation charges on its buses 
within the City. The contentions of the 
City did not prevail, for in these mat- 
ters the Public Utilities Commission 
is, under state law, empowered not 
only to regulate and restrict the pub- 
lic utilities companies, but to regulate 
and restrict the cities of North Caro- 
lina themselves. It is submitted that 
the governing body of a city should 
not be overruled in a matter of pure- 
ly local implications, such as the fix- 
ing of fares to be charged on buses 
traversing city streets, and having no 
inter-urban routes. The same thing is 
true in the field of taxing these utili- 
ties. If anywhere, it is in this field 
that financial powers have resorted to 
the state general assemblies in North 
Carolina to coerce the cities. 

Already I have been much more 
long-winded than I had any thought 
of being when I started writing and 
1 have omitted the bare mention of 
many vital and interesting problems 
that exist in Durham and other cities 
of this area. I have not dwelt upon 
such things as the mounting problem 
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of sanitation and sewage disposal, the 
dilemmas created by the heavily pop- 
ulated fringe areas just outside the 
city borders, the fascinating possibili- 
ties of improved governmental effi- 
ciency by consolidating some func- 
tions, at least, of city and county gov- 
ernment, or the general management 
of city affairs under the management 
form of government which we have 
here. The tools to solve these prob- 


lems, however, are even now within 
the grasp of the locality and it de- 
pends only on study, planning, and 
the wisdom of all concerned, includ- 
ing government officials and the citi- 
zens of the community, to find and put 
in effect satisfying answers. The 
gathering of information in the mak- 
ing of plans requires both time and 
money and seemingly must proceed at 
a walk. 


Popular Government 


It would be in keeping with tradi- 
tion to end this dissertation on an 
exalted note. This is impossible both 
because I find myself in the middle of 
a fluid situation and because the na- 
ture of city government has much 
about it characteristic of the job of 
a housewife—that is to say, cleaning, 
sweeping and looking after the chil- 
dren. Under the circumstances, any 
exaltation would be ersatz. 


Our State Tax Structure 
orth Carolina 


Taxation is nothing new in human 
experience. As long as we have had 
government we have also had taxa- 
tion. These two inseparable compan- 
ions have been walking together hand 
in hand across the pages of history 
a long, long time. They are so closely 
interwoven one with the other that 
their separation is impossible. They 
are like the fabric of a cloth woven to- 
gether with the long’ continuous 
strands commonly called the warp 
representing the services, functions, 
duties, and responsibilities of a gov- 
ernment to its citizens, and with the 
short or cross threads commonly called 
the woof representing the contribu- 
tions in the form of taxes by the citi- 
zen to the support of his government. 
Each is necessary to hold the cloth 
together. In other words, government 
without taxation is impossible, and 
indeed, taxation without government 
would be quite unnecessary. 

Just as government has been the 
principal topic of history, so has taxa- 
tion played an important part in shap- 
ing this history. American history fol- 
lowed a different course after Decem- 
ber 16, 1773 when forty or fifty indig- 
nant patriots disguised as Mohawk 
Indians clambered aboard three Brit- 
ish ships anchored in Boston harbor 
and dumped overboard 342 chests of 
the iniquitous tea. Beginning with that 
event the cry spread near and far that 
“Taxution without representation is 
tyranny” and within a short time 
there was written a Declaration of In- 
dependence, and there was successful- 
ly waged a war of independence. 
Representation, Justice, and Equality 

When Thomas Jefferson posed the 
question “Is it safe to make the gov- 
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erning power when once seated in of- 
fice, independent in its revenue?” he 
and his colleagues resolved that the 
power to tax should never be the 
power to destroy this nation unless the 
people through their direct represen- 
tatives permitted such an event to take 
place. They were so convinced that the 
taxing power should be the exclusive 
function of the legislative branch that 
they wrote it into the basic law of the 
land. And so they built their bridge 
upon three piers: Taxation at one 
end, Representation in the middle and 
Government at the other end. 


The Judicial branch, with its ex- 
clusive function of final interpretation 
of the law, which in respect to taxation 
sometimes means the final determina- 
tion of the legality of a levy or the 
liability of a taxpayer, has tradition- 
ally built its bridge upon three piers: 


Taxation at one end, Justice in the 
middle and Enforcement at the other 
end. 

The Executive branch, charged with 
that duty of enforcement and acting 
through tax administrators, can find 
no higher purpose than _ efficiency 
through equality and so we build our 
bridge upon three piers: Taxation at 
one end, Equality in the middle and 
Collection at the other end. 

Thus the policy of taxation is 
through representation, the principle 
of interpretation is justice, and the 
purpose of enforcement is equality. 


Taxation in North Carolina 


But what about taxation in North 
Carolina? Our present state constitu- 
tion, written in 1868, contains similar 
provisions to the Federal constitution 
so that state taxes in North Carolina 
may only be levied by the 120 mem- 
bers of our House of Representatives 
and the 50 members of our state Sen- 
ate. With them rests the sole authori- 
ty, duty and responsibility with re- 
spect to the policy of taxation. As 
citizens we rightfully may ask the 
question: How carefully has our state 
tax structure been designed, and how 
well has it been built? If we may for 
the purpose of illustration use the 
analogy of a building in studying our 
tax structure, let us first examine its 
architecture. The study of the archi- 
tecture of any building almost in- 
variably requires a parallel study of 
the history of the times during which 
the building was built. Our present 
state tax structure was designed and 
built during that period commencing 
shortly after the end of World War 
I and extending to a time shortly 
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prior to our entry into World War 
II—sometimes called the Aspirin 
Age, perhaps because it might well 
denote the period of the _ prohibi- 
tion hangover, the depression jitters, 
and the specter of World War II— 
when the American people were un- 
dergoing one change after another 
with the headaches that accompany 


them. At any rate, we do know 
that during that period, industry 
was revolutionized with the dis- 
covery and development of nylon, 


rayon, plastics and electronics. In the 
field of medicine the discovery of the 
wonder drugs, such as sulfa, penicillin, 
and streptomycin, not to mention vi- 
tamins and other health discoveries, 
completely revolutionized the treat- 
ment and cure of various serious in- 
fections. The railroad monopoly on land 
transportation yielded a large meas- 
ure of its passenger, freight and mail 
business to buses, trucks, automobiles 
and planes. Communication by mail 
and telegraph gave way to radio and 
television, aided by the development 
of the coaxial cable. It was during the 
period of time when these _ revolu- 
tionary changes in industry, science, 
transportation and communication 
were taking place that our state tax 
structure was designed and built. 


Inheritance, License, and Franchise 
Taxes 

In 1919, using a building as an anal- 
ogy, we had three small buildings in 
our revenue community. The first of 
these was an old brick structure built 
originally about 1847, remodeled about 
1901, modernized in 1913, but which 
nevertheless remained a small and un- 
important edifice. It was known as 
Schedule A or State Inheritance Tax 
and it was kept and maintained by the 
State Treasurer. The next building in 
the revenue community was a sprawl- 
ing frame structure known as Sched- 
ule B or License Tax, which was not 
very well maintained, because it was 
dependent upon the cooperation of 
the county sheriffs and local tax col- 
lectors throughout the state to keep it 
in condition. The most solid structure 
in the group was a stone building 
known as Schedule C or Franchise 
Tax, which was kept and maintained 
by a state organization known as the 
Tax Commission, which had been 
created about the time this structure 
was built in 1899. 

By the end of World War I, the 
growth of North Carolina had re- 
quired the Tax Commission, later 
known as the Corporation Commission, 
to extend its functions and services 
far beyond that of a revenue body, and 


it had become both a revenue and a 
regulatory body, with the result that 
the superintendent of this building 
known as ‘franchise’ had many other 
duties to perform which diverted some 
attention from the maintenance of the 
building. 


Tax Structure Remodeled in 1921 

At the general election in 1920, the 
people of North Carolina went to the 
polls and by majority vote ratified the 
amendment to the Constitution of 
North Carolina giving the General 
Assembly the power to levy an income 
tax. At the following session of the 
General Assembly, held in 1921, our 
first income tax law was enacted, and 
jt was at that time that the General 
Assembly, as builders of the revenue 
structure in North Carolina, began to 
look around and make some plans for 
a permanent building. Instead of build- 
ing another building to be known as 
Schedule D or Income Tax, they de- 
cided to tear down all the buildings 
in this revenue community and to build 
a consolidated house. Accordingly, 
there was erected. an entirely new edi- 
fice of different design. The first floor 
was partitioned into two rooms, one 
of which was corporate income taxes 
and the other individual income taxes. 
On the second floor there were tiree 
rooms, a very small room denoting in- 
heritance taxes, a medium room rep- 
resenting license taxes, and a fairly 
large room signifying franchise tax. 
And so it appeared in 1921 that the 
General Assembly had designed and 
built a revenue structure that carried a 
proper balance of weight as between 
the individual and the corporation, the 
individual being taxed on inheritance 
and income; the corporation being 
taxed on franchise and income, and 
with license taxes applying to both 
classes, depending on the business en- 
gaged in. 


Revenue Administration Centralized 

With this new building completed 
for the time being, the next question 
was that of maintenance. According- 
ly, that same General Assembly in 
1921 carefully studied the matter and 
considered organization plans in the 
two states which at that time had 
centralized revenue administrations. 
In New York, they found a Tax Com- 
mission composed of a Chairman with 
three members, and in Massachusetts, 
they found a Tax Commission upon 
whom all the authority and respon- 
sibility rested. They decided to follow 
the Massachusetts plan, and accord- 
ingly, created the office of Commis- 
sioner of Revenue and made him cus- 
todian of our revenue structure. There 
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was no material change in the design 
or maintenance of our revenue struc- 
ture until 1929, at which time the 
Legislature created the Advisory 
Budget Commission to advise with the 
Governor as Director of the Budget. 
Its membership consists of four ex of- 
fico members composed of the chair- 
men of the House and Senate Finance 
and Appropriations Committees and 
two other members appointed by the 
Governor. It is interesting to observe 
that the membership on this commis- 
sion is divided between the executive 
and legislative branches of our state 
government, but the majority comes 
from the legislative branch, thus con- 
tinuing to vest in that branch, even 
in an advisory capacity, predominant 
authority with reference to taxation 
and finance. This commission was, in 
a sense, made the Building Committee, 
inasmuch as they would first consider 
any contemplated change in the plan 
of the building. During the same year 
a new building manager was appoint- 
ed, who was the Honorable A. J. Max- 
well. He was a man of outstanding 
ability who had rendered many years 
of valuable service to the State of 
North Carolina and who was con- 
sidered a profound student of taxa- 
tion and tax policy with progressive 
ideas respecting alterations or addi- 
tions to the structure, necessary to 
keep pace with the rapidly changing 
times. 


Sales Tax 

The storm clouds of economic de- 
pression began to gather in the early 
thirties and this storm of insecurity 
reached its height during the time 
when the General Assembly of 1933 
was still in session. Not only was our 
State tax structure unable to with- 
stand the fury of the tempest, but it 
was also laying waste the local tax 
structures of cities and towns to the 
extent that it appeared that our pub- 
lic school system, then supported prin- 
cipally on a lozal level, might collapse 
unless some drastic change was made. 
Under the courageous leadership of 
Governor Ehringhaus the General As- 
sembly met the issue squarely and in 
the face of bitter oppositicn passed 
the retail sales tax. North Carolina 
thus became the second state to levy 
such a tax, following the example of 
Mississippi. This tax is known as 
Schedule E, called Sales Tax, and a 
large room, comprising the third floor 
of our building, was added in 1933. 


New Taxes After 1935 
In 1935, with the licensing of wine 
and beer sales and the establishment 
of the A. B. C. Stores, a sales tax on 
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beverages was established called 
Schedule F or Beverage Tax and the 
third floor was then divided into two 
partitions; beverage and sales. In 
1937, still additional rooms were added 
to the revenue structure. Schedule G 
for Gift Taxes was designed primarily 
as an underpinning or support for in- 
heritance tax, known as Schedule A. 
A constitutional amendment having 
been ratified by the voters at the gen- 
eral election in 1936 authorizing the 
General Assembly to classify proper- 
ty for the purpose of taxation, the 
Intangibles Tax or Schedule H was 
also added to our building in 1937. 
These rooms were added by building 
an additional story to the existing 
structure. Two years later, in 1939, 
the General Assembly found that a 
portion of the second floor depicting 
the Sales Tax was sagging by reason 
of the purchase of taxable merchandise 
outside ef the state for use and con- 
sumption in the state, and so they 
designed a steel beam known as Sched- 
ule I, or Use Tax, to go under that part 
‘of the second floor supporting Sched- 
ule E, or Sales Tax. However, at that 
time instead of adding anything fur- 
ther to the existing building the whole 
structure was torn down and rebuilt 
in a design similar to the original 
building, with its various additions 
and structural supports. At this time 
they built the building permanently 
and added another tax known as 
Schedule I-A, which is Insurance Tax, 
and figuratively placed a cornerstone 
in this building called “The Perma- 
nent Revenue Act of 1939.” 


$140 Millicn in Taxes 

Viewing the building as a composite 
whole, I am of the opinion that it has 
been wisely planned in accordance with 
our needs; that the weight thereof is 
evenly distributed; that the design 
thereof is adapted to the economic 
balance in North Carolina, and that it 
has balance, symmetry and _ utility. 
This is only my view and yours may 
be entirely different. There are three 
significant things about this structure 
to which I would direct your atten- 
tion: First, it remained practically un- 
changed for the 12 year period from 
1921 to 1933, during which time it on- 
ly had four different kinds of tax 
levies. Second, from 1933 to 1939, six 
new levies were added, or an average 
of one for each year during that peri- 
od. Third, it has remained constant, 
for there has been no_ substantial 
change in the structure for more than 
ten years. I do not take the position 
that no changes should be made, but 
I am of the opinion that before such 


changes are made, it would be prefer- 
able to determine whether or not this 
structure is being used to its fullest 
capacity and properly maintained. In 
round figures the revenue values of 
these rooms in our building are as 
follows: Inheritance, 2 million; Li- 
cense, 4 million; Franchise, 11% mil- 
lion; Corporation Income, 40% mil- 
lion; Individual Income, 25 million; 
Sales, 40% million; Beverage, 9 mil- 
lion; Intangibles. 3 million; Insurance, 
4 million; adding up to a total of ap- 
proximately 140 million dollars for 
the fiscal year ended June 30, 1949. 
Sales tax and corporate income tax are 
approximately the same in revenue 
dollar value, each having about 40% 
million dollars each. Add to this the 
individual income tax of 25 million 
dollars and we have approximately 
106 million of the 140 million dollars, 
or about % of our general fund rev- 
enue derived from income and sales 
taxes, as compared with % from all 
the other eight different kinds of 
taxes. 


Mechanical Processing 

The General Assembly of 1949 
greatly increased appropriations, es- 
pecially for public schools, but did not 
levy any new taxes. On the contrary, 
additional exemptions were added to 
our sales tax schedule, and the allow- 
ance for dependents increased in our 
income tax schedule. Facing this chal- 
lenge, we in the Revenue Department 
have necessarily had to examine the 
administration of sales and income 
taxes and determine whether the state 
is deriving its fair share from these 
levies. In dealing with nearly a half- 
million income taxpayers, we prompt- 
ly reached the conclusion that manual 
processing was too slow, tedious and 
expensive; that the intelligence and 
thinking power of our clerical work- 
ers was being diverted into mechanical 
processing, which a machine could do 
more accurately economically and ef- 
ficiently. And so last October we in- 
stalled a punched card accounting 
machine system which enables us to 
match the individual income tax re- 
turns filed by the taxpayer with “In- 
formation at the Source” that we have 
on file and have received from employ- 
ers and other sources, and thus ferret 
out the delinquent taxpayer and non- 
filer. In this system it is the punched 
ecard that is the Key that unlocks the 
large battery of machines calléd sort- 
ers, reproducers, interpreters, colla- 
tors and tabulators and makes them 
sort cards, match cards, compute in- 
terest, discover errors, print name and 
address for mailing purposes and do 
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many other things that one would 
hardly believe unless he saw the ma- 
chines in action. For example, to show 
the contrast between manual and 
mechanized processing, it required 
from March 15, 1947 until November 
28, 1949 to complete matching our 
299,065 individual income tax returns 
filed by the taxpayers for 1946 with 
our “Information at the Source,” 
which we had received from employers 
and other sources. The reason why so 
much time was required was because it 
required a clerical worker from two to 
five minutes to match one item and 
from one to two minutes to sort one 
item. The objective was all right but 
the system was too slow. 

Although slow, tedious and costly, 
the manual process was valuable for 
by matching information against re. 
turns, we discovered many thousand 
nonfilers. As a result of our drive on 
the delinquents discovered by this 
method, we collected as of May 9, 
1950, during a period of five months, 
the sum of $554,335.37 in income taxes 
from 22,653 delinquent income tax- 
payers. By contrast, our machine pro- 
cessing of the 1949 individual returns 
recently filed will be completed by 
about October 1, 1950, at which time 
cur drive against delinquents will com- 
mence. As compared with 2 to 5 min- 
utes per item on matching by hand, 
our electronic collator will match 480 
cards or 240 items per minute. Simi- 
larly the sorting that required 1 to 2 
minutes by hand can be done on a 
new high speed sorter that will sort 
those cards in any way we want, at 
the unbelievable speed of 650 per min- 
ute. We are hoping we will not have 
as many delinquents this year as for- 
merly. Our records would indicate 
this inasmuch as we have filed 41,951 
more individual income tax returns 
this year than last. 


Audit Experiment 

The mechanized system will greatly 
increase the efficiency of our income 
tax administration, but of course, will 
not eliminate audits. In our own audit 
procedure, we have added a number of 
additional auditors, but our most for- 
tunate development in respect to 
audits is an agreement recently made 
with the Treasury Department in 
Washington for a complete _ inter- 
change of audit information on all in- 
come tax adjustments made by our de- 
partment or the Federal Bureau. This 
is an experiment being carried on with 
two states, North Carolina and Wis- 
consin having received the distinction 
of being selected for this purpose. This 
expansion of Federal-state cooperation 
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is the outgrowth of many negotiations 
and conferences between the Federal. 
state and local taxing authorities. 


Sales Tax Enforcement 

Development of a more efficient and 
equal enforcement of our sales tax 
schedule is a joint administrative and 
legislative problem. Sales tax policy is 
a matter for the General Assembly 
and I would not attempt tc invade the 
province of the Legislature. However, 
I would be remiss in my duty as a tax 
administrator if I did not point out 
some of the problems I am constantly 
facing and trying to solve in connec- 
tion with the hundreds of tax hearings 
held in my office. We have a maximum 
limitation of $15.00 sales tax on any 
single article of merchandise. Being 
the only state having such a provision, 
we can get no precedent or administra- 
tive assistance from our colleagues in 
the other 27 sales tax states. We are 
constantly called upon to interpret the 
meaning of “single article” and the 
contentions made by various taxpayers 
are a mixture of sincerity, careless- 
ness, negligence, and absurdity. An- 
other major problem in our sales tax 
administration is the exemption of ap- 
proximately 32 different classes of 
merchandise, many of which exemp- 
tions are discriminatory since many 


competitive articles of merchandise 
are not so specifically exempted but 
are taxable under the law. These 
exemptions have confused many thou- 
sands of taxnayers and have caused 
the loss of many hundreds of thou- 
sands of dollars in tax assessments. 


Administratively, we are doing 
everything possible to equally enforce 
the sales tax law. We have promul- 
gated several regulations clarifying 
the liability of the sales tax in many 
transactions. We have added 90 to our 
field forces—auditors and _ deputies. 
The auditors have produced $16.80 in 
revenue for every dollar of salary and 
travel expense they have cost the 
state. Our deputies have undoubtedly 
been equally productive. For the past 
three months we have had an increase 
in collections of over $390,000 each 
month as compared with last year. We 
have endeavored to cooperate with or- 
ganized groups to achieve a_ better 
mutual understanding of tax liability. 
But we must admit that the sales tax 
law as now written has many diffi- 
culties of effectual enforcement and its 
efficacy is seriously impaired by the 
single article limitation of tax and 
many of the exemptions. 


In conclusion, I wish to point out 
that we know our revenue structure 
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in North Carolina, as now constituted, 
is modern in comparison with some of 
our sister states. We know this be- 
cause they have borrowed many of ou 
provisions relating to tax policy and 
have adopted some of our methods in 
reference to tax enforcement. But be- 
ing modern is insufficient unless the 
weight is properly balanced and the 
burden equitably distributed in pro- 
portion to benefits derived and ability 
to pay. We, in the Revenue Depart- 
ment, do not make tax laws or write 
tax bills but we are duty bound to en- 
force provisions enacted by your Legis- 
lature and mine. We are trying to do 
that in order to be able to say to the 
Finance Committee or the Advisory 
Budget Commission that we are con- 
vinced to a moral certainty that we 
are collecting all of the revenue which 
might be reasonably expected from a 
certain type of levy. Our only possible 
hope of attaining this is through 
equality of enforcement. In other 
words, equal enforcement will not on- 
ly produce the revenue but will also 
prove the wisdom, or lack of it, in any 
tax levy. Again reverting to our anal- 
ogy: equality of enforcement will not 
only provide a solid foundation for 
a successful tax administration, but 
also a suitable cornerstone for a wise 
tax policy. 


Books Received 


Federal Services to Cities and Towns 


The federal government offers a 
veritable host of services to city and 
county officials, ranging all the way 
from technical advice on abbatoirs to 
information on good zoo administra- 
tion. The average local official is 
aware that government agencies ren- 
der such services to cities and coun- 
ties, but it is often difficult for him to 
find out which one is interested in his 
particular problem. 

A recent publication of the Ameri- 
can Municipal Association is designed 
to help remedy this situation. It 
is entitled “Federal Services to Cities 
and Towns,” and is sub-titled “An 
Alphabetical Listing of Services of 
the United States to Cities, Towns, 
Boroughs, and Villages, and To Coun- 
ties and Other Local Governments.” 
(By Hanks and Blundred of the Amer- 
ican Municipal Association, 1313 East 
60th Street, Chicago 3, Illinois—$5). 


The range of services which federal 
agencies are now rendering to local 
governments is impressively wide. If 
a municipality wants to make a hous- 
ing vacancy survey, the Post Office 
Department will authorize its foot 
postmen to assist in determining the 
number and ratio of housing vacan- 
cies in the city. If the community is 
short of doctors or dentists, the Ex- 
tension Service of the Department of 
Agriculture will assist in bringing 
them to the community. Technical ad- 
vice and information on methods of 
regulation of dust and fumes in corn- 
bating air pollution is available from 
the Bureau of Mines, Department of 
the Interior. Street lighting advice 
may be had from the National Bureau 
of Standards and reports on street 
ptanning and construction research is 
available from the Bureau of Public 
Roads—both agencies being part of 


the Department of Commerce. 

The Forest Service of the Depart- 
ment of Agriculture will undertake 
continued maintenance of forest lands 
and watersheds donated to it by a 
municipality, or will contract with a 
municipality for fire protection service 
on watersheds and municipal forests. 

The Community Facilities Service 
of the General Services Administra- 
tion will supply information on loans 
for municipal public works planning 
and engineering, along with technical 
assistance. 

The 81l-page booklet summarizes 
several hundred  services—including 
grants, loans, and technical assistance 
and _ information available 
today from the federal government’s 


services 





many agencies. It also gives the ad- 
dresses of national and field offices of 
these agencies. 
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Recent Supreme Court Decisions 


The Supreme Court of North Caro- 
lina has recently: 


Held that one who knowingly trans- 
ports in his automobile more than one 
gallon of aleoholic beverages is guilty 
of “unlawful transportation,” even 
when the automobile contains not 


more than one gallon per passenger. 


In State v. Welch, 232 N. C. 77 
(filed 10 May 1950), the Supreme 
Court settled the “gallon law” ques- 
tion which had plagued law enforce- 
ment officers countless times since pas- 
sage of the Alcoholic Beverage Con- 
trol Act in 1937. The lower courts had 
decided the question both ways in dif- 
ferent parts of the state during this 
period, in fact in situations similar to 
the facts in this case. 


The defendant here was driving his 
automobile from Charlotte to Monroe, 
and his wife was sitting beside him 
on the front seat. Charlotte is in 
Mecklenburg County, which operates 
liquor stores under the ABC Act of 
1937; Monroe is in Union County, 
which is a “dry” county. The defend- 
ant was stopped at a point in Union 
County by State highway patrolmen, 
whe discovered two packages in the 
automobile, each containing one gal- 
lon of tax-paid liquor. One package 


’ 


was in the manual custody of defend- 
ant’s wife; the other was on the floor 
behind the front seat. The defendant 
testified that he and his wife resided 
at different places in Monroe; that 
the one-gallon package on the floor 
was his, and that he had purchased 
it at a liquor store in Charlotte for his 
personal consumption; that the one- 
gallon package in his wife’s custody 
was hers, and that she had purchased 
it at a liquor store in Charlotte for 
her personal consumption; and that 
he did not know her package contained 
liquor until it was opened by the pa- 
trolmen. 


The defendant was charged with un- 
lawfully transporting intoxicating 
liquor in a quantity in excess of one 
gallon in violation of the Turlington 
Act of 1923 as modified by the ABC 
Act of 1937. The trial court judge di- 
rected the jury to convict if it found 
beyond reasonable doubt “that the de- 
fendant knowingly transported two 
gallons of alcoholic beverages, even 
though one gallon of such beverages 
may have belonged to his wife.” 


By 
W. M. COCHRANE 


Assistant Director 


Institute of Government 


Among the several questions pre- 
sented by the defendant on appeal to 
the Supreme Court, none is of such 
general interest as his contention 
“that the statutes permit the driver 
of an automobile to carry or convey 
more than one gallon of alcoholic bev- 
erages in his automobile if he is ac- 
companied by others, and if the maxi- 
mum quantity of alcoholic beverages 
owned or possessed by any one oc- 
cupant of the automobile does not ex- 
ceed one gallon.” In _ affirming the 
judgment of the trial court against 
the defendant, the Supreme Court dis- 
missed this argument, saying that 
“the statutes under review express in 
clear and unambiguous language the 
definite legislative intent to prohibit 
the transportation of more than one 
gallon of alcoholic beverages under 
any circumstances by any _ person” 
other than one engaged in making de- 
liveries to an ABC store. 


Held that a municipality has no au- 
thority to waive its immunity from 
tort liability in performance of its 
governmental functions. 


In Stephenson v. Raleigh, 232 N. C. 
42 (filed 3 May 1950), plaintiff’s in- 
testate was killed when the motor 
scoeter on which he was riding col- 
lided with a garbage truck being used 
by city employees for collecting and 
removing prunings from_ shrubbery 
and trees from the homes of citizens 
of Raleigh. Plaintiff brought a civil 
action to recover damages from the 
city, alleging that the death of her 
intestate resulted from the negligence 
of defendant city’s employees. Plain- 
tiff in her complaint conceded that the 
city was obligated by law to collect 
and remove the prunings; that in per- 
forming this operation the city was 
exercising a governmental function; 
and that a municipality is not ordi- 
narily liable for damages caused by 
the negligence of its employees when 
it is exercising a governmental func- 
tion. But plaintiff maintained “that 
even though the defendant, City of 
Raleigh, may be immune from liability 
in actions such as this, the defendant 

. could waive its immunity in the 


event the defendant ... . procured 
indemnity from liability which might 
arise by reason of such waiver.” The 
plaintiff contended that the city had 
a public liability insurance policy un- 
der which the city could waive its im- 
munity without loss to the city, by 
virtue of the following language in 
the policy: “[the insurance company] 

- will not . .. . claim exemption 
from liability to the named insured 
because of any statute, ordinance or 
other legal restrictions, whereby the 
named insured shall, by reason of its 
being a municipal corporation, be 
legally exempt from liability for 
damage, and that in all cases of loss 
cr damage, settlement shall be made 
as herein provided the same as though 
the named assured were a private cor- 
poration.” 


The trial court overruled defend. 
ant’s demurrer to the complaint, and 
denied defendant’s motion to strike out 
as irrevelant plaintiff’s references to 
the insurance contract. The Supreme 
Court reversed this judgment. The 
Court cited a few of the numerous 
North Carolina decisions holding that 
a city may be liable for negligent acts 
of its officers and agents when it is 
acting in its corporate character, but 
is not liable (in the absence of a stat- 
ute imposing liability) when acting 
in the exercise of police power, or 
judicial, discretionary, or legislative 
authority, conferred by its charter or 
by statute, and when discharging a 
duty imposed solely for the public 
benefit. Then the Court turned to the 
question whether the city had waived 
its immunity to tort liability, under 
the terms of the insurance contract, 
the answer here depending on whether 
the city had power and authority to do 
so. Pointing to the legislature’s dec- 
laration in G.S. 160-1 that every city 
or town “shall have the powers pre- 
scribed by statute, and those neces- 
sarily implied by law, and no other,” 
the Court said, “. . . we know of no 
statute ... that empowers any city, 
town, or other municipality to waive 
immunity to tort liability, directly or 
indirectly.” 


Finally, the Court held that 
the quotations from the city’s insur- 
ance contract, relied on by plaintiff, 
should have been stricken from her 
complaint as contended for by defend- 
ant. Saying that the liability policy 
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protected only the insured, the city of 
Raleigh, and that it “does not purport 
to create liability to anyone who may 
suffer tortious injury as result of 


acts of officers, agents, or employees 
of the city in the performance of gov- 
ernmental functions. . . ,” the Court 
agreed with defendant that allega- 
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tions involving the terms of the con- 
tract were immaterial and irrelevant 
to the cause of action “attempted to 
be alleged in the complaint.” 


The Attorney General Rules 


Digest of recent opinions and rulings by the Attorney General of 
particular interest to city and county officials. 


Prepared by the Staff of the Institute of Government 


Criminal Law 


Intoxicating Liquor—Possession of 
More Than One Gallon in the Home. 
Disregarding entirely the question of 
possession for purpose of sale, is there 
any statutory reason why a person 
may not legally possess in his own 
home, for his own use and for the 
use of his bona fide guests, quantity 
of legally acquired tax-paid liquor in 
excess ot one gallon? 

To: E. Earle Rives 

(A.G.) G.S. 18-49 and G.S. 18-58 
permit one to possess and transport 
tax-paid liquor in a quantity not ex- 
ceeding one gallon, when it was pur- 
chased at an ABC store or was legal- 
ly acquired outside the state. I am 
speaking, of course, of possessing and 
transporting such liquor from a 
permissible place, such as an ABC 
county, into a so-called “dry” county. 
The Supreme Court first construed 
and applied these permissive statutes, 
as related to a county operating un- 
der the Turlington Act, in State v. 
Sudderth, 223 N. C. 610. See State v. 
Barnhardt, 230 N. C. 223; State v. 
Holbrook, 228 N. C. 582; State v. Wil- 
son, 227 N. C. 48. 

I have examined all the cases I 
consider pertinent, and cannot find 
any case that leads me to believe that 
the mere possession of tax-paid liquor 
in excess of one gallon by an indi- 
vidual in his own home for his own 
use and the use of his bona fide guests 
is a criminal offense within itself. All 
of the cases I have found relate the 
possession of more than one gallon to 
the presumption that it was possessed 
for purpose of sale. The excess quanti- 
ty always seems to be related to an of- 
fense other than possession, that is, 
the sale of liquor. And the excess 
quantity always seems to be trans- 
lated into a matter of evidence, that 
is, a prima facie case or the legal pre- 
sumption as related to sale. 

I am of the opinion, therefore, that 
disregarding the question of posses- 
sion for the purpose of sale, the mere 
possession of tax-paid liquor in excess 
of one gallon in the home for an in- 
dividual’s own use or the use of his 
bona fide guests is not a criminal of- 
fense. 

Attempted Suicide. Is it unlawful 
in this state for a person to attempt 
to commit suicide? 


To: L. T. Rollins 

(A.G.) At the common law it was 
a misdemeanor to attempt to commit 
suicide. Under G.S. 4-1 the common 
law is declared to be in force in this 
state except where it is modified by 
statute or where it has been held by 
the Supreme Court to be obsolete. 
North Carolina has no statute modify- 
ing the common law in this respect, 
and I have not been able to find any 
decision of the Court on the subject. I 
frankly cannot tell you whether the 
Court would hold. an attempt to com- 
mit suicide to be a crime or not, but 
I think you would be warranted in 
proceeding on the assumption that the 
common law is in force and in bring- 
ing an indictment if you thought it 
proper. 


Breaking into Funeral Procession. 
Is it unlawful in this state for a 
person to break into a funeral proces- 
sion? 


To: L. T. Rollins 

(A.G.) There is no North Carolina 
statute specifically making it unlaw- 
ful for a person to drive his car into 
a funeral procession. Indictments on 
this subject have usually been framed 
under the statute on reckless driving 
(G.S. 20-140) or grounded upon some 
violation of speed restrictions con- 
tained in G.S. 20-141. I think it is a 
matter of how the person was operat- 
ing his vehicle, its speed, and whether 
he was operating without regard for 
the rights and safety of others, and 
without due caution. 


Elections 


Municipal Referendum on Sunday 
Movies. In recent years there has 
been a noticeable tendency on the part 
of municipal governing boards to refer 
the Sunday movie question to the vot- 
ers whenever it comes up. Is such a 
referendum legal? 


To: H. L. Fagge 

(A.G.) There is no statute which 
permits such elections to be held in 
municipalities in this state, and there- 
fore any referendum which is held 
will be on a voluntary basis without 


legal authority. The town board is not 
authorized to expend any public funds 
for this purpose. If the board wishes 
to obtain an expression of the senti- 
ments of the people in the town on 
the question, and if the expense of 
holding the election is provided by oth- 
er funds than public funds, such a 
referendum could of course be con- 
ducted. If the board wished to have 
a legal referendum on the subject, it 
would be necessary to have legisla- 
tion authorizing it to be held. 


License Taxes 


Transfer of License. Municipalities 
levy license taxes on “trades, profes- 
sions and franchises” under authority 
of G.S. 160-56, subject to limitations 
“otherwise provided by law.” The 
state levies privilege license taxes un- 
der authority of Article 2 of G.S. Ch. 


_160, known as Schedule B of the Rev- 


enue Act, which also provides limita- 
tions on the license taxing power of 
municipalities. Schedule B licenses is- 
sued by the state are transferable 
when a business is sold to a new own- 
er, with certain specific exceptions des- 
ignated in G.S. 105-33(c). Are mu- 
nicipal privilege licenses. similarly 
transferable? 

To: W. Y. Wilkins, Jr. 

(A.G.) State licenses are trans- 
ferable only because of the express 
provisions of G.S. 105-33(c), which 
does not apply to municipalities. Ir 
my opinion a municipality would not 
exceed the maximum levies authorized 
by the various sections of the Rev- 
enue Act if it imposed the maximum 
tax upon each person, firm, or cor- 
poration which, during the tax year, 
engaged in the particular business or 
activity, even though the business 
was soid to new owners by the owners 
who had paid the license tax. I am of 
the opinion that whether privilege li- 
censes are transferable to successors 
is therefore te be governed by the mu- 
nicipality’s taxing ordinance itself, 
and that in the absence of an express 
ordinance provision permitting trans- 
fer, a new cwner would have to pur- 
chase the proper new licenses in order 
to entitle himself to conduct a busi- 
ness subject to the municipal priv- 
ilege license tax. 
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Property Taxes 


Situs of Tangible Personal Prop- 
erty for Taxation. As a general rule 
tangible personal property must be 
listed for taxation at the residence of 
the owner under G.S. 105-302 (1). If 
the owner is a partnership, corpora- 
tion or unincorporated association, 
the owner’s residence is deemed to be 
the place of its principal office. Sup- 
pose, however, that a partnership en- 
gaged in the trucking business main- 
tains its main office in County A and 
maintains a storage place in County 
B at which its trucks are based, 
stored, and serviced. Should all tan- 
gible personal property of the part- 
nership, including its trucks, be listed 
in County A? 


To: J. Pate Fulk 

(A.G.) While the general rule 
stated above is correct, G.S. 105-302 
(4) provides that tangible personal 
property is to be listed where situated 
and not at the owner’s residence if the 
owner hires or occupies a store, mill, 
dockyard, piling ground, place for the 
sale of property, shop, office, mine, 
farm, place for storage, manufactory 
or warehouse other than at his resi- 
dence “for use in connection with 
such property.” Since this trucking 
company maintains a place for stor- 
age in County B, and in connection 
with that garage, uses trucks based 
and serviced there, the trucks should 
be listed for taxes in County B. Other 
property of the firm such as office 
furniture and fixtures kept in County 
A, as well as other items not used in 
connection with the storage garage, 
should be listed in County A. 


Taxation of Property in Receiver- 
ship—Duty to List; Power to Levy. 
When a corporation is placed in re- 
ceivership under state law certain 
questions concerning local property 
taxation are raised. Must the receiver 
list the corporate property for taxes? 
If he fails to do so, what recourse is 
open to the tax authorities? Must the 
receiver pay taxes assessed against 
such property? If he fails to pay the 
taxes, may the taxing unit collect by 
levy on personal property in the re- 
ceiver’s hands? 


To: Robert E. Bencini, Jr. 

(A.G.) The normal order appointing 
a receiver, for a corporation, enjoins 
the officials of the company from in- 
terfering with the receiver’s duties 


and places all assets of the corpora- 
tion in the receiver’s hands. Thus the 
could 


officers not, without violating 
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the injunction, list the property for 
taxes. Yet all taxable property must be 
listed in accordance with ownership as 
of January 1st each year under G.S. 
105-280. Thus if the assets are in the 
receiver’s hands at tax listing time, 
and inasmuch as he succeeds to all the 
right, title and interest of the corpora- 
tion in the property, it becomes his 
duty to list it. Should he fail to do 
so the county tax authorities are em- 
powered to list it under G.S. 105-331. 
In either case, the receiver is required 
by G.S. 105-412 to pay the taxes out 
of the assets of the estate in his 
hands, and such taxes (together with 
interest, penalties and costs) are 
made a preferred claim in the re- 
ceivership second only to administra- 
tion expenses and specific liens by G.S. 
105-376(d). Should the receiver fail 
to pay such taxes, G.S. 105-385(c) em- 
powers the tax authorities to levy on 
personal property in his hands with- 
out applying for an order of court di- 
recting payment or authorizing the 
levy. If the personal property is sold 
before levy is made, the taxing unit 
is entitled to a preference in the dis- 
tribution of the assets in accordance 
with G.S. 105-376 (d). 


Payment of Taxes on Land Sold 
Under Order of Court or Under a 
Power of Sale. In civil actions and 
special proceedings in which sale of 
real estate is ordered the judgment 
must provide for payment of all taxes 
“then assessed upon the property and 
remaining unpaid,” and in cases in 
which persons sell land under a power 
they must pay from the sale proceeds 
all taxes “then assessed upon such real 
estate.” See G.S. 105-408. Suppose, 
for example, that the sale is held be- 
tween January 1 (listing date) and 
July 1 (the first of the new fiscal 
year), does the person making the sale 
have to pay the “current” taxes, or 
may he make the sale “subject to cur- 
rent taxes?” 


To: Nat S. Crews 
(A.G.) “Current taxes” are taxes 
levied and assessed in the current 
fiscal year. For example, up until 
June 30, 1950, current taxes are 1949 
taxes, that is, the taxes which became 
due on the first Monday in October, 
1949. Thus the person making a sale 
of the kind referred to above between 
January 1, 1950, and June 30, 1950, 
would have to pay 1949 taxes, as well 
as those for prior years, from the pro- 
ceeds. “Current taxes’? are sometimes 
loosely interpreted to mean those to 
be levied later in the calendar year af- 
ter the sale is held. Such taxes are not 
“then assessed” at the time of the sale 
as the term is used in G.S. 105-408. 
For purposes of that statute, a tax is 
not assessed until the governing body 
fixes the tax rate. The assessing that 
takes place in the January listing 
period is not assessment of the tax 
against the property; it is merely the 
assessment of the valuation of the 
property for the purpose of taxation. 
No taxes are assessed until the tax 
rate is at least tentatively set, and in 
my opinion, even this tentative tax 
rate for purposes of prepayment cal- 
culations does not constitute a tax as- 
sessment. Setting the final tax rate 
is the act of assessment of taxes. If 
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the term “current taxes” is used to 
describe those assessed later in the 
calendar year for the next fiscal year, 
the person selling land under order of 
court or under a power between Jan- 
uary 1 and July 1 does not have to 
pay them out of the proceeds. In such 
cases, he would be justified in adver- 
tising the sale “subject to” the taxes 
which will be assessed later in that 
calendar year for the coming fiscal 
year. 


Street Paving 


Paving Streets with Private Funds. 
Suppose that certain industries in a 
city were willing to deposit funds with 
the city to cover the entire cost of a 
street paving project, under an agree- 
ment whereby the city would proceed 
with paving as provided in the Gen- 
eral Statutes, using the funds so de- 
posited to pay for the job, and would 
then collect the paving assessments 
together with interest thereon, the 
same to be remitted to the parties put- 
ting up the deposits. Would such a 
plan be legal? 


To: John D. Shaw 

(A.G.) It is my opinion that any 
plan which calis for the use by a city 
of funds placed with it by private 
parties would amount to a borrowing 
of such funds, and would come within 
the provisions of G.S. 160-99, relating 
to short term financing in connection 
with local improvements. I do not be- 
lieve such a plan could be followed 
without complying with the provisions 
of the Local Government Act affect- 
ing such financing, including G.S. 
159-6, which provides for approval of 
notes of less than six months’ dura- 
tion by the Local Government Com- 
mission’s Executive Committee, and 
G.S. 159-13, which has a proviso for 
private sale on five days’ notice of 
such short term temporary notes. 


Paving Streets with School Funds. 
A town school board wants to know 
whether it can use certain school 
funds—state school funds, county 
school funds, district school funds, dis- 
trict supplementary tax school funds, 
and a special school fund collected in 
a drive from the pockets of citizens 
for teachers’ salary increases—in com- 
combination with road funds from 
other sources on a matching basis to 
pave a public road that runs beside 
the school property. 
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To: J. A. Batson 

(A.G.) Although this office has 
ruled that school property is subject to 
paving assessments in connection with 
improvement of streets and sidewalks 
abutting property, I seriously doubt 
that the school board has authority to 
use school funds for street paving 
under the circumstances you describe. 
I think it would be necessary for the 
tax levying authorities to approve ex- 
penditure of school funds for such a 
purpose. As you know, your authority 
is limited to using school funds for 
the purposes set up in the budget. If 
use of school funds for paving pur- 
poses is contemplated, a supplemen- 
tary budget should be filed with the 
tax levying authorities for their ap- 
proval or disapproval. 


Petitions for Street Improvements. 
Is it necessary for a majority of the 
abutting property owners on a street 
to sign a petition for improvements 
before a municipality can make the 
improvements? Do the municipal gov- 
erning authorities have power to pro- 
vide for improvement of only a por- 
tion of a street if the necessary prop- 
erty owners join in the petition? 


To: Staton P. Williams 

(A.G.) Your first question is an- 
swered by G.S. 160-82, which requires 
that “at least a majority in number” 
of the abutting owners must join in 
the petition. It is therefore my opinion 
that more than 50 per cent of them 
must sign it. 


As to your second question, you will 
note that G.S. 160-82 refers to a “part 
of a street or streets proposed to be 
improved.” In Waxhaw v. R. R., 195 
N. C. 551, the Court, in discussing this 
statute where a similar question has 
arisen, said that the section “in ex- 
press terms permits the authorities of 
the town to lay a hard surface on a 
part of a street as well as on the 
whole, and that there is nothing in 
the statute indicating that ‘the part 
thereof’ necessarily excludes a lateral 
pavement and applies only to a cross 
section.” 


While the question in that case was 
whether an assessment was valid 
when only one side of the street was 
to be improved, it is my opinion that 
the interpretation given the statute 
by the Court in that case would apply 
to your question, and that a part of 
the street could be improved if a ma- 
jority of the persons owning property 
and representing a majority of the 
lineal frontage abutting on the por- 
tion that is to be improved signed the 
petition. 


Clerk Of 
Superior Court 


Duty to Record Election Returns. 
Is the clerk of Superior Court re- 
quired to record in the record books 
the original abstracts of election re- 
turns filed with him by election offi- 
cials? 


To: J. E. Swain 


(A.G.) G.S. 163-88 provides that 
the original abstracts of election re- 
turns shall be signed and certified 
correct by the members of the county 
board of elections and, together with 
the original precinct return, shall be 
“filed with the clerk of the superior 
court to be recorded in the permanent 
file in his office.” 

In most counties the Superior Court 
clerks copy the election returns in 
books provided for that purpose. It 
will be observed that the statute em- 
ploys both the word “filed” and the 
word “recorded.” This indicates to me 
that it was the legislative intent to re- 
quire that the records not only be 
filed but that they be recorded, that is, 
copied in the “proper books.” If this 
were not true, I think the legislature 
would have provided that the returns 
be filed with the clerk and docketed 
as a part of his permanent files. 

The section dealing with the duty 
of the Secretary of State requires 
that the abstracts filed with him are 
to be recorded in a book kept for that 
purpose. It occurs to me that it is just 
as important to preserve the election 
returns as to county officers as it is to 
state officers. 

I do not know of any case in which 
our Supreme Court has passed on this 
auestion, but it seems to me that it 
is best to resolve the doubt in favor 
of recording, in books kept for that 
purpose, the election returns filed with 
the clerk. 

Appointment of Guardian for In- 
sane Person. G.S. 35-3 provides that 
in cases where a person is confined in 
a hospital or asylum for the insane, 
the certificate of “the superintendent 
of such hospital declaring such per- 
son to be of insane mind and memory” 
shall be sufficient evidence to authorize 
the clerk of Superior Court to appoint 
a guardian for such person. Would a 
certificate executed by the assistant 
medical director of such hospital be 
sufficient authority for the clerk to ap- 
point a guardian, in a case where the 
hospital had no sunerintendent? 

To: George W. Fletcher F 

(A.G.) In my opinion the word 
“superintendent” as used here does 
not confine the authority to execute 
the certificate to the person bearing 
such title, but is intended instead to 
describe the character of the person 
who is required to execute the certifi- 
cate in terms of the duties of such 
person. “Superintendent” has _ been 
held tc be synonymous with “mana- 
ger” (cited authorities). If the hospi- 
tal designates as “‘medical director” 
the one to whom it has entrusted its 
general management, it is my opinion 
the statute would be complied with if 
the medical director executed the cer- 
tificate, as he, in fact, occupies the 
position of superintendent. However, 
I do not think that the statute author- 
izes execution by the assistant super- 
intendent, or assistant manager, or 
assistant medical director. 


Fines And Forfeitures 


Use of Proceeds. May a portion of 
the expense of a _ recorder’s court 
clerk’s salary legally be charged 


against the 
court? 


To: J. L. Womack 

(A.G.) I am of the opinion that 
this cannot be done. Article IX, § 5, of 
the Constitution requires that the 
clear proceeds of all fines and for- 
feitures be paid into the school fund 
of the county in which they are col- 
lected. State v. Maulisby, 139 N. C. 
583; Board of Education v. High 
Point, 2138 N. C. 636; Board of Educa- 
tion v. Henderson, 126-N. C. 689. 


fines collected in the 


Double Office 
Holding 


Mayor cf One Town Serving as At- 
torney for Another. Does the consti- 
tutional prohibition against double of- 
fice-holding (Art. XIV, § 7, N. C. 
Const.) prevent the mayor of one mu- 
nicipality from serving as the attor- 
ney for another? 


To: Randy Haskell Hamilton 

(A.G.) In my opinion the position 
ef town attorney is one of employment 
rather than of public office, and I see 
no legal reason why one person might 
not serve as mayor of one town while 
serving as attorney for another town. 


Health 


Qualifications of Health Officer. On 
numerous occasions physicians have 
been employed, both locally and state- 
wide, as health officers, and have as- 
sumed their duties prior to obtain- 
ing a license from the State Board of 
Medical Examiners. Is such a physi- 
cian considered as being engaged in 
the practice of medicine under the 
terms of the state’s Medical Practice 
Act? 


To: Dr. Ivan Proctor 

(A.G.) Any physician engaging in 
any of the acts set forth in G.S. 90-18 
would be practicing medicine, and 
would, of course, have to have a li- 
cense in this state as required by the 
Medical Practice Act. The fact that 
a physician is working with the State 
Board of Health or is a county health 
officer dces not in any way alter the 
situation. If physicians from other 
states are employed as health officers, 
and if they diagnose, or attempt to 
diagnose, or treat, or attempt to treat, 
etc., in accordance with G.S. 90-18, 
then, in my opinion, they are prac- 
ticing medicine without a license. 


It may be that in some cases such 
physicians are engaged in purely ad- 
ministrative work, in which case they 
would not be practicing medicine 
without a license. 
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A Laboratory Session. 





1950 
Water Works 
School 


Conducted by the 
INSTITUTE OF GOVERNMENT 
and the 
SCHOOL OF PUBLIC HEALTH 
of the University of North Carolina 
Sponsored by the 


NORTH CAROLINA WATER 
WORKS OPERATORS 
ASSOCIATION 


and the 


NORTH CAROLINA SECTION, 
AMERICAN WATER WORKS 
ASSOCIATION 


JUNE 5-9 


Pictured below are the nearly 100 
water works. superintendents and 
operators from over 50 towns and 
several industrial plants of North 
Carolina who attended this year’s ses- 
sion of the annual school for water 
plant personnel. 

In addition to providing the cus- 
tomary instruction leading to the 
granting of the Association’s C, B 
and A certificates under its voluntary 
certification plan, this year’s program 
offered a number of visiting lecturers 
who are outstanding in the 
treatment field. Among these were 
Dr. A. P. Black, Head of the Chem- 
istry Department, University of Flor- 
ida; Harry Faber, of the Chlorine In- 
stitute; and Dr. Ivy Parker, of the 
Plantation Pipeline Company. In- 
struction by professional teachers, 
expert operators and manufacturers’ 
representatives in lecture room, lab- 
oratory and seminar is producing a 
more successful school each year for 
the water works operators. 
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